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Overview

• The Proposed Changes:  What Are They?

• The Rulemaking Process:  When Can We Expect the Final 
Rule? When Will It Be Effective?

• The Current v. the Proposed New Salary Threshold

• Typical City and County Classifications Likely to Be 
Affected: Some Examples

• Strategies for Minimizing the Effect on Your Organization’s 
Budget

• Possible Changes to the Duties Tests

• Possible Changes to the Duties Tests:  Consequences and 
Options
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THE PROPOSED  CHANGES
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The Proposed Changes:  What Are They?

• Current Requirements for Exemption from the FLSA’s 
Overtime Rule:

– the position must be paid on a salary basis;

– the position must be paid a minimum of $455 per 
week ($23,660 annually); and

– the position’s duties must satisfy either the executive, 
administrative or professional duties test.
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The Proposed Changes:  What Are They?

• Increase in the minimum salary threshold from $23,660 a 
year ($455 a week) to $50,440 a year ($970 a week)

• Possible requirement that any exempt position spend a 
minimum percentage of time on exempt duties

• Possible upper limit on the amount of time any exempt 
position may spend on nonexempt duties

• Possible prohibition on concurrent performance of exempt 
and nonexempt duties
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The Rulemaking Process:  When Can We Expect 
the Final Rule? When Will It Be Effective?

• Previously – late in 2016 for the final rule

• LATE-BREAKING NEWS!  Final rule is now at OMB –
using timetable when OMB last reviewed this rule, 
there could be a mid-May 2016 delivery to DOL of 
OMB-approved final version of rule

• Based on previous comments from the Solicitor of 
Labor, once OMB-approved rule is received by DOL, 
there will most likely be a 60 day “lead in” to 
enforcement, with a mid-July effective date for the 
rules
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THE SALARY THRESHOLD TEST
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The Current v. the Proposed New Salary 
Threshold

Current

• $455/week or $23,660/year

• Below the current poverty 
level for a family of four

• Currently at the 12th 
percentile of F/T salaried 
workers

• 1975:                                       
$250/week or $13,000/year 
threshold was at the 65th 
percentile of F/T salaried 
workers.

Proposed

• $970/week or $50,440/year

• Projected 40th percentile of  
F/T salaried workers

• Annual and automatic 
updating of salary threshold
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The Current v. the Proposed New Salary 
Threshold

Current

• Highly Compensated 
Employee threshold of 
$100,000

• Computer Professional may be 
salaried or may be paid 
$27.63/hour 

• Nondiscretionary bonuses not 
included in calculation of 
minimum salary threshold

Proposed

• Highly Compensated 
Employee threshold increases 
to $122,148

• No change to minimum hourly 
rate for Computer Professional

• Possible inclusion of 
nondiscretionary bonuses in 
minimum salary threshold

9



Is It A Year or Is It A Week?

• $50,440/year – Annualized here to facilitate 
salary comparisons

• Real period of measurement – the week

• So $970/week is the proposed new 
threshold

• What about a salary that accumulates to
$50,440 a year, but sometimes dips below 
$970 a week?
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Typical City and County Classifications 
Likely to Be Affected: Some Examples

• Town Manager or Town Administrator (very small 
municipality)

• Assistant Manager / Assistant to the Manager

• Human Resources Director / Human Resources 
professionals

• Risk Manager

• Solid Waste Director
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Typical City and County Classifications 
Likely to Be Affected: Further Examples

• Planner II / Associate Planner

• Chief Deputy Sheriff / Assistant Chief of Police

• Law Enforcement and Firefighter Training Officers

• Public Safety Communications Supervisor
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STRATEGIES TO MINIMIZE IMPACT ON 
THE BUDGET
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Be Alert

• How prepared your organization is for this regulatory 
change depends, to a large extent, on your actions.

• Minimum salary for all exempt status positions going to 
$50,440 per year ($970/week).  NO EXCEPTIONS!

• Positions that make less than that minimum CANNOT be 
exempt, regardless of duties.

• Positions that were exempt but are now subject because 
of salary must be compensated for working overtime.
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Things to Do NOW!

• Tell your [city/county] manager that a significant (and 
possibly significantly expensive) change is coming from 
the US DOL on FLSA exempt status.

• Make sure the manager informs your [city 
council/board of commissioners] that this change is 
coming.

• Make sure you inform manager that this change could 
cost your organization funds and/or could require 
significant changes to operations.
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Next Steps to Take

• Make sure you have current, accurate job 
descriptions, at least for positions currently 
classified as exempt.  If not, get them.

• Look at incumbents for all currently exempt 
positions and see which ones fall below the new 
salary minimum. 

• List these incumbents/positions and enter current 
salary and amount needed to bring these positions 
to new minimum.
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Next Steps – Part II

Look at all currently exempt positions to 
determine that the duties (regardless of salary) 
meet current exempt designations.  Note which, 
if any, positions will need to be reclassified to 
non-exempt on the basis of duties (not salary.)
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Next Steps – Part III

• Have department heads survey currently exempt 
employees to determine (roughly) how many hours 
per week [on average] these employees work.  Get 
individual weekly totals, not an aggregate.  

• The reason for individual totals is to match up the 
individuals in danger of becoming non-exempt (salary) 
with their current average workweek.  This will help 
determine what potential overtime levels might be, 
and how significant duty changes may need to be. 
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Next Steps – Part IV

• Determine which employee salaries you 
can/should raise to retain exempt status and 
which you cannot/will not.

• Determine what it would cost if exempt 
employees who are below new salary 
minimum had their current salary converted to 
an hourly figure and they continue to work the 
same number of hours.
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Next Steps – Part V

• Consider all consequences from lowering the 
hourly rate of currently exempt employees 
(who will become non-exempt) so that with 
their average O/T they will make same total 
earnings.

• Consider if judicious use of fluctuating 
workweek might alleviate some issues with 
overtime pay for newly non-exempt 
employees.
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Next Steps – Part VI

• Look at your current policy/practice on O/T 
compensation.  Assess whether your 
organization will want to use O/T pay or comp 
time for O/T compensation.

• Act to make sure that your organization retains 
the ability to choose between pay or comp 
time

• Consider a program of accelerated comp time 
use or payout BEFORE new regs become 
effective.
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Next Steps – Part VII

• Anticipate how your organization will deal with the 
employee relations aspects of this change.  This includes: 

– Changes in FLSA status (exempt to non-exempt) 

– Changes in duties

– Changes in policies (such as strictly enforced no 
overtime or strictly regulated overtime rule) 

– The possibility of some employees getting raises and 
others not 

– The lowering of hourly rates (but retaining roughly 
same earnings level) and

– Use of the fluctuating work week.
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Next Steps – Part VIII

• Map out an information/marketing plan to inform 
management team members and employees about 
the changes coming

• Have a plan to implement changes coming from these 
new regulatory requirements.  Make sure everyone 
who has a part in implementation knows their role.
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POSSIBLE CHANGES TO DUTIES TEST
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Possible Changes to the Duties Tests

Possibilities

• Possible requirement that any exempt position 
spend a minimum percentage of time on 
exempt duties

• Possible upper limit on the amount of time any 
exempt position may spend on nonexempt 
duties

• Prohibition on concurrent performance of 
exempt and nonexempt duties
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Possible Changes to the Duties Tests:  
Consequences

• Change in duties test(s) may require analysis of 
mixed duty positions.

• May need to redesign positions

• May cause some exempt positions that cannot 
be redesigned to become nonexempt.
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To Prepare for Changes to the 
Duties Tests

• Identify those exempt position that have 
mixed exempt and nonexempt duties.

• Begin analysis of the percentage mix of exempt 
and nonexempt duties for each of those 
positions. 
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Wrapping Up

1. Make sure top management/governing body 
knows about these coming changes.

2. Begin planning now.

3. Assess your potential liability.  Make sure top 
management/governing body is aware of this 
liability.

4. Have a plan to inform management team and 
employees of these changes and your 
organization’s response to them.

END
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Contact Information
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